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REVIEWS. 

The Laws and Jurisprudence of England and America: Being 
a Series of Lectures delivered before Yale University by John 
F. Dillon, LL.D., Storrs Professor, Yale University, 1891-92. 
Boston, Little, Brown & Co., 1894. — xvi, 431 pp. 

A First Book of Jurisprudence, for Students of the Common 
Law. By Sir Frederick Pollock, Bart., M. A., LL.D., Corpus 
Christi Professor of Jurisprudence in the University of Oxford. 
London and New York, The Macmillan Co., 1896. — xvi, 348 pp. 

Judge Dillon's lectures have positive merit of a high order. His 
long experience at the bar and on the bench gives freshness and 
value to his treatment of practical themes, such as trial by jury 
(pp. 120-132) and the condition of the law of real property 
(pp. 237-241). Particularly good, also, are the second and third 
lectures, on " The English Inns of Court," which give the student a 
mass of information not easily accessible elsewhere, and the twelfth 
lecture, which is devoted to Jeremy Bentham. 

Like the majority of English and American lawyers, Judge Dillon 
is deficient in knowledge of general legal history and of foreign 
systems. In comparing the English with the Roman law (pp. 
171, 172) he apparently declares, by implication, that the Roman 
law was wrought out by doctrinaires and that it is not based on the 
experience of mankind. He does not appear to know that the 
Digest of Justinian is chiefly composed of case law, or that half of 
the constitutions in Justinian's Codex are decisions rendered by the 
imperial judges in the name of the emperor. He therefore conceives 
of Roman law as a system but slightly capable of judicial develop- 
ment, quoting (p. 231) a passage to that effect from Markby. In 
fact, of course, modern and ancient Roman law are very different 
things, and the change has been wrought, in the main, by judicial 
interpretation. Even in our own day the German courts have dis- 
covered in the cases decided at Rome principles and rules which 
the Romans never formulated. Again, Judge Dillon follows Montes- 
quieu and Freeman in deriving modern European liberty from the 
German forests — a fable which has been demolished by German 
legal historians. He can see no good in feudalism except its chival- 
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rous attitude towards woman, and the system of primogeniture has 
to him no reasons for existence save the gratification of ancestral 
pride and the maintenance of family splendor (pp. 169, 170). He 
can hardly be aware that feudalism took shape in the stress of the 
conflict with the Saracens, and that it was the feudal cavalry that 
kept Europe Christian. He ignores the fact that until the present 
century the holdings of the peasant as well as the lands of the noble 
went to one son, usually the eldest but sometimes the youngest ; 
and that the abolition of this rule has produced, both in France and 
in Germany, grave social changes, not clearly for the better. His 
idea that modern German jurisprudence fails to separate law from 
ethics (pp. 7, 8) is obviously based upon the writings of the natural- 
law school. He does not realize that Savigny and his successors 
draw this distinction as sharply as do HobbesandBentham. Criti- 
cising the English analytical school, he says — and rightly — that 
the formal test of law is not that it proceeds from the state, but that 
it is enforced by the state ; but he does not note that this eminently 
practical observation was made twenty years ago by the German pro- 
fessor, Rudolf von Jhering. He is greatly alarmed lest our laws and 
our jurisprudence be " continentalized," and this bogy looms all the 
bigger to him because he is rarely able to define to himself or to 
his readers what the European continental tendencies really are. 
Only two points come out clearly : that he is an adherent of jury 
trial in civil cases and an opponent of administrative courts. It 
may reasonably be inquired, however, whether American criticism of 
the civil jury or the appearance in our country of things singularly 
like administrative courts are due to European influence. Our boards 
of customs appraisers, at least, seem to be an independent product. 
Nor does he clearly separate foreign influence upon our jurisprudence 
from foreign influence upon our institutions and laws. No one, I 
think, will contest his assertion that English law is better for us 
than any other system could be ; but if jurisprudence be the science 
of law, it can attain its true stature only by the use of the compara- 
tive method ; and by rejecting the contributions of the European 
civilians, English legal science will deprive itself of half its proper 
food. 

It is only fair to say, however, that the errors and prejudices 
here noted are in no sense peculiar to Judge Dillon. He exhibits 
the ordinary limitations and expresses the average opinions of the 
English and American bar. It is only fair to note, also, that Judge 
Dillon modestly disclaims, in his preface, " any pretension to pro- 
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found research or exhaustive treatment," and declares that the pur- 
pose of these lectures was 

to inspire a patriotic and just regard for the laws and institutions of our 
country, to incite enthusiasm in the study of the law rather than to impart 
technical instruction, to awaken inquiry rather than to satisfy it upon sub- 
jects of vital moment to the profession lying somewhat outside of the 
ordinary legal curriculum. It is due to me and to the reader that the book 
be judged from this point of view and no other [p. viii]. 

Judged from this point of view, the book cannot be praised too 
highly. It will surely help law students to appreciate the impor- 
tant part which our lawyers play in shaping the destinies of our 
country, and it cannot but quicken their sense of professional duty. 
In his insistence upon large views, Judge Dillon belongs to the older 
generation of American legal writers — the generation of Kent and 
Story. He belongs to that generation, also, in the roundness of his 
periods, the stateliness of his diction and the constant suggestion 
of familiarity with the best English literature. " A lawyer without 
history or literature," says Pleydell, in Guy Mannering, "is a me- 
chanic — a mere working mason ; if he possesses some knowledge 
of these, he may venture to call himself an architect." In spite of 
his deficiencies in general legal history, Judge Dillon meets Sir 
Walter Scott's triple test. 

That Sir Frederick Pollock is well versed in general legal history, 
as well as in the history of English law, and that he is familiar with 
the best results of continental experience and thought, need be said 
only to those who have failed to read his other books. No other 
English writer possesses so thorough an equipment for work in the 
field of comparative jurisprudence. His familiarity with the modern 
German literature of Roman law reveals itself throughout Part I of 
the present volume, which deals with matters that German pan- 
dectists assign to the " general part " of their treatises. His 
chapters on law and rights, persons and things, events and acts, 
possession and title would probably never have been written — 
would certainly never have assumed their present form — without 
the model furnished by the German writers. At the same time 
his discussion of all these topics is nearly as fresh and suggestive 
to a student of German legal science as it can be to an English 
lawyer. The new elements which make his book original are his 
thorough acquaintance with English law, his preference for English 
examples and illustrations — " intended," as he neatly remarks, " as 
a protest against the habit of regarding 'jurisprudence' as some- 
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thing associated with a little knowledge of the laws of every country 
but one's own " — and his English common sense, which preserves 
him from wandering off into discussions that have no practical 
bearing upon the comprehension or application of legal rules. 
Original, also, and in the highest degree valuable, is his recogni- 
tion of the natural or social element in legal institutions and his 
constant effort to explain and judge legal institutions from the social 
point of view. The value of this effort is perhaps most conspicu- 
ously illustrated in his discussion of the artificial person, in his 
inclusion in this category of the firm, and in his extremely suggestive 
treatment of the relation between possession and title. In this last 
matter he owes something to Jhering's Besitzschutz, but his knowledge 
of English law enables him to make far more conclusive the demon- 
stration of the points upon which he and Jhering agree. 

To the beginner some passages in this first part may seem not 
merely abstract, but unpractical. The student may perceive that 
the analysis of the legal conception of a " thing " is essential to the 
comprehension of the law of property, but he will hardly see that 
the distinction between intention and motive in acts has any bearing 
upon the doctrine of mistake. The author leads directly up to 
Savigny's analysis of mistake and then, rather unaccountably, lets 
the subject fall. If limit of space did not permit any discussion 
of mistake, the reader might well have been referred to Pollock's 
Principles of Contract, Chapter VIII. 

In this part of the book I find almost nothing to criticise, because 
almost everywhere I find myself in substantial agreement with the 
author. As regards the quasi-possession of servitudes (pp. 181- 
184), however, it seems to me that the difference between quasi- 
possession and true possession is over-emphasized and the analogy 
unduly ignored ; and if the Roman doctrine is to be touched at all, 
some hint should be given of the practical value of quasi-possession 
to the possessor as against the owner of the servient estate. On 
page 145 the admission in criminal cases of evidence of good 
character is cited as a recognition of "external motive." If I un- 
derstand the author's distinction, it is a recognition of internal 
motive, or, rather, of the probable absence of internal motive. On 
page 179 the author says : 

In a system where ownership is capable of direct proof and official con- 
firmation, as by a registry of titles to land, the importance of possession 
and prescription tends to diminish, and might even conceivably become a 
vanishing quantity. 
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This result is not merely conceivable, it is observable. In the new 
German civil code prescription of real property has vanished and 
possession of such property is of no importance, except as a ground 
for protection against illegal disturbance. 

The topics discussed in Part II — statutes, custom, decisions, etc. 
— would also appear in a German pandectist's general part, and 
would be brought into connection with those treated in the first four 
chapters of Part I. Sir Frederick Pollock, however, has adopted 
in Part II a method of treatment quite different from that employed 
in Part I. There is much less comparison between the English system 
and other systems of law. There is here, in little compass, great store 
of information concerning the slow development of legislation in the 
field of English private law, concerning the waning importance of 
popular or class custom as a source of legal rules, and concerning 
the beginnings of the English doctrine of judicial precedents. It 
seems to me that the exposition of this latter doctrine would have 
been simplified if judicial custom had been recognized as the con- 
tinuation of and substitute for popular custom; but this relation, 
so far as I know, is not fully recognized by any legal writers. 
The concluding chapter on ancient and modern statutes should 
be put into the hands of every American legislator, to show him 
the difference between haphazard and scientific legislation, and the 
necessity of expert aid in drafting laws. 

Here, again, there is little to criticise. When, however, the author 
states, on page 226, that the question whether interpretation does 
or does not make law is of philosophical interest only, he surely 
forgets that in the conflict of laws, at least, the question is a very 
practical one. If a Belgian court has to apply the law of France and 
finds the written rule identical in the two countries but the interpre- 
tation different, the Belgian court must determine whether the French 
interpretation is or is not French law. If a New York court finds 
that a case of which it has taken jurisdiction should be decided 
according to the law of Massachusetts, that the Massachusetts law 
in point is common law, and that the interpretation of the common 
law on the point in question is substantially different in the two 
states, then the question whether the New York court shall follow 
its own interpretation or that of the Supreme Court of Massachusetts 
turns wholly upon the antecedent question, whether the local inter- 
pretation of the Massachusetts court makes local law. That different 
views are possible is illustrated by a series of decisions of the federal 
courts, together with the case of Faulkner vs. Hart, 82 N. Y. 413, 
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on the one side, and the case of Alexander vs. Pennsylvania Co., 48 
Ohio State, 623, 637, on the other. 

In American constitutional law also the question has proved to be 
practical. The Constitution of the United States says that "no 
state shall pass any law impairing the obligation of contracts." If 
now the obligation of a contract be impaired in a state, not by its 
written law, but by a novel interpretation placed upon the written 
law by the state judiciary, is the new interpretation a " law " ? The 
Supreme Court of the United States has answered the question in 
the affirmative. 1 

In enumerating the instances of the acceptance of Roman rules 
by English courts (p. 325 et seg.) it may perhaps be urged that, 
in view of the rarity of such cases, the author might have added 
Bechervaise vs. Lewis, 7 C. P. 372, 378. In this case (as in Acton 
vs. Blundell, 12 M. and W. 334, 353, which the author cites) there 
was a direct quotation from the Digest of Justinian. 

Judge Dillon and Sir Frederick Pollock are both advocates of a 
well-considered and gradual codification ; but both fail to note how 
the question is complicated in this country by the fact that the fed- 
eral Congress cannot do the work, and that, if done, it must be done 
by the state legislatures. In codifying the common law, England 
exchanges one form of national law for another ; we, on the other 
hand, would substitute local for national law. Munroe Smith. 

The Study of City Government. By Delos F. Wilcox, Ph.D. 
New York, The Macmillan Co., 1897. — xiv, 268 pp. 

In this volume Dr. Wilcox has rendered distinct service to the 
student as well as to the teacher of municipal government. The 
work does not aspire to the dignity of either intensive investigation 
or exhaustive discussion, yet it rises above the grade of a high- 
school text-book. It is an analysis, a classification and a compend 
of facts, and it covers the whole field. City government in the 
United States is, of course, the principal concern, but the rich 
experience of other nations is freely drawn upon. Other men's 
thoughts on municipal problems are intelligently adduced; but the 
author also contributes virile thoughts of his own upon the problems 
he presents. The introductions and conclusions to the various 
branches of the subject properly comprise a " study " in city govern- 

1 See Rowan vs. Runnels, 5 Howard, 134, 139; Ohio Co. vs. Debolt, 16 How- 
ard, 416, 432; Pine Grove vs. Talcott, 19 Wallace, 666, 677. 



